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Abstract

The patent law should protect patentee’s rights,on the other hand ,it should take the
public’s interest into accout by resticting the patent right .The accused infringer could
choose reasonable matters to opposed the batentee’s plea,which is the main
embodiment of the restricting. The excuses which may be as a plea in the action of the
infringement of patent right,such as qualification of cient,right of defense, different
technical charactenstlcs invalidation of patent right,prior art contract,prescnptlon

In recent years,the importance of the prior art has caused wide public concerned,the
discussion of prior art in theorists has just been unfolding,the appliation of prior art
are received more and more from the practice.The case that li guang accused the
capital steel&iron machinery corporation for the “flag pole”patent infringment,is the
typical case of successfully applied of prior art,but there is always a legal obstacle to
apply prior art.An amendment to the patent law first time to involved prior art the |
related article to make the stipulation on December 27, 2008. Contradicted the
principle for the prior art to provide the legal basis suitably in the patent infringement
dispute, but it still stipulated that compares the principle as before. It is difficult for
judge, lawyer and the litigant to contradict the principle of the prior art in the judicial
practice. The goal of this article is to further discuss the value and the legal principle
theory of the prior art and emphatically discuss the suitable condition of the prior art
and how to judge whether the defense is right or not from the practice angle ,hoping
to have some help of the application of the prior art in the patent infringement lawsuit.

This article mainly contradicts the principle of prior art through four parts.

The introduction part mainly introduced the case and court decision of
“flagpole”document and has carried on the preliminary analysis.

The first part elaborated elementary theory of the prior art plea. First expounded the
basic connotation of the prior art plea, next the legal principle theory of law basis and
the value of the prior art plea have carried on the thorough analysis.Finally,focus on
the comparative ananlysis of cases and theory on whether the prior art plea is suitable

as well as the applicable scope.Finally clear about the applicable scope of the prior art

I



plea.

The second part discuss applicable conditions and the specific concrete operations
steps of the prior art plea. First to carry on the detailed explanation of the scope of
prior art which has been a big controversy . Then made thorough discussion to the
concrete judgment step of prior art , which is helpful to the determination of the prior
art plea in the judicial practice.

The third part through carries on the analysis to the ruling and the bilateral
strategy's' choice, further deepens the understanding of the prior art plea in the judicial

practice.

Key words: Patent infringement ~ Priorart  Plea
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